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ABSTRACT )

This study examines the methodological and ustli divergence between the

Hanafi and Shafi‘T schools in their treatment of istihsan. It seeks to define
the precise locus of disagreement and to determine the nature of the dispute:
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whether it is merely a terminological and conceptual disagreement, or a
substantive methodological one. The study also investigates the practical
impact of this disagreement on the jurisprudence of financial transactions.
To achieve this, the research adopts an inductive, analytical, and
comparative methodology by tracing the concept of istihsan in the usil
works of both the Hanafi and Shafi‘t schools, analyzing their respective
approaches to its conceptualization, justification, and critique. It further
employs an applied method through the study of eight financial issues that
reveal the juristic impact of the underlying ustli disagreement.

The study reaches several central conclusions. Most notably, the
disagreement over istihsan is not of a single nature; rather, it consists of two
layers: a terminological-conceptual layer arising from early differences in
the understanding and representation of the term, and a substantive
methodological layer relating to the probative value of established custom,
general need, practical consensus, and hidden analogy, as well as the extent
to which these considerations may oppose or qualify apparent analogy. The
study also demonstrates that both schools pursue valid Shari'ah objectives:
the Hanafi approach gives greater prominence to the objectives of removing
hardship, facilitating transactions, and considering customs and needs,
whereas the Shafi‘T approach emphasizes legal precision, caution, and the
protection of contracts from uncertainty and dispute. The study concludes
by highlighting the possibility of functional complementarity between the
two approaches in contemporary financial issues: the Hanafi methodology
shows particular capacity for accommodating operational and medium-scale
contracts governed by custom and need, while the Shafi'T methodology
demonstrates effectiveness in regulating major investment contracts and
reducing disputes arising from them.

Keywords: istihsan, comparative usil al-figh, Hanafi school, Shafi‘1 school,
financial transactions, objectives of Shari‘ah, functional complementarity.
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